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Dear Ms. Dortch: 

On March 7,2006, on behalf of Fones4All Corporation (“Fones4All”), the undersigned 
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Advisor for Commissioner Copps regarding the above referenced dockets. The points set forth in 
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Counsel to Fones4AEl Corporation 
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FONES 

Fones4AIl Corp. 4 A L L  

Petition for Expedited Forbearance 
WC Docket 051261 

Emergency Petition For Interim Waiver Pending 
Commission Action on Forbearance Petition 

WC Docket 041313 
CC Docket 01-338 

Ross A. Buntrock 
Womble Carlyle 
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FONES 

Agenda 
4 A L L  

Company Overview 
Forbearance Petition 
Emergency Petition for Waiver 
AT&T Anticompetitive Behavior in California 
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FONES 

Legal Standard Interim Waiver is Met 
4 A L L  

Fones4All meets criteria for grant of interim waiver. 
Waiver is appropriate where particular facts would make strict 
compliance with rules inconsistent with the public interest. 
The Commission has a history of granting interim waivers such as 
this one, where proceedings are pending which raise complex 
factual, legal and policy uestions (See eg €mer ency Petition for 

Temporary Extension of Waiver, Order, 1995 FCC LEXIS 5266 

The public interest would be served by allowing the Commission to 
thoughtfully consider the issues raised in the Forbearance petition 
within the I 2  months provided. 
Strict corn liance with 51.319(d) risks disrupting the service of a 

AT&T California’s botched im lementation of the transition 
contemplated under 51 31 9(dp. 

Interim Waiver Pending 8 ommission Review of cs etitjon for 

(1 995)). 

large num E er of Lifeline customers in California, due in large part to 

6 



FONES 

AT&T California Botched UNE-P Tran 
4 A L L  

0 The Botched UNE-P Transition 
- In 2005 AT&T California presented a “commercial agreement” 

proposal that contained onerous pricing terms and which 
demanded immediate cutover of UNE-P base, effectively 
obviating the transition period established in TRRO. 

- Despite Fones4All’s repeated requests for implementation of 
batch hot cut processes in Fall 2005, AT&T did not even start 
implementing the batch hot cut process with Fones4All until late 
January 2006! 

- After weeks of AT&T delay and failed test orders, Fone4All was 
not able to successfully cut over it first test customers until 
February 24,2006; with only days left, Fones4All has thousands 
of customers to convert. 

problems (see CLEC Responses to SBC Motion to Compel 
UNE-P Transition). 

- In light of these facts, an interim waiver of Rule 51.319(d) is 

- Other California carriers experienced the same types of 

warranted in hlifnmia 

7 



FONES 

Anti-Competitive Behavior By AT&T 
California 4 A L L  

The freshly announced AT&T/BellSouth merger 
will only likely further embolden AT&T to 
undertake additional anticompetitive actions 
against Fones4AIl and other remaining 
corn peti tors. 

Waiver . 
AT&T’s behavior warrants grant of the Interim 



FONES- I 
Conclusion 

4 A L L  

The Commission should immediately grant the 
Petition for Interim Waiver in California. 
Ultimately, the Commission should grant the 
Fones4AIl Forbearance Petition as part of its 
commitment to take all possible steps to ensure 
that low-income users are not barred from 
utilizing available support on the basis of the 
specific technologies they wish to use or the 
specific business plans pursued by their service 
providers. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSiON 

Wllblngtorr, D.C. 2 W  

IntheMattexof 

Fonesrl.AflCorp. 

Petition for ExpcdiitadForbeammUada 
47 U.S.C. 8 16O(c) and Sedion 1.53 
h m  Application of Rule 51.319(d) 
To Compttitve Local Exchange 
carriersusingunbundle!dLacalswitdling 
to Provide Single LineResiddal 
Se.rvicetoEndUsasEligiblefmState 
or Federal Lifeline savice 

Review of the Section 251 Unbundhg 
Obligations of Incumbeat Local Excbme 
carriers 

Fcmcs4All Cotp. f;JMagcpcy 
Petition fix Interim Waiver of 
Section51.319(d)ofthecamrmscU * ‘on’s 
Rules in the State of Califiiwnia 

WC Docket No. 05-261 

WC Docket No. 04-313 

CC Docket 01-338 

MINEs4AuCORFORATIONEMERCENCYPE”ION FORINTERIMWANER 
OF SECTION 51319(d) OF THE COMMlSSION’S RULES IN THE STATE OF 

CALIFQRNIA PENDING COMMISSION ACTION ON THE FoNEs(Au PETiTiON 
FOREXPEDITEDpylRBEARANcE 

F o d A l l  Corporatian ~TdAll”) ,  by courml, and pursuant to Section 1.3l of the 

cammission’s rules, respactfirlly reqwsts aa intaim waive of Section 51.3 19(d) of the 

C h n d 3 & d s  d m  in the atste of Calhniauntil July 1,2006 or until such time as the 

commissian eds upon the pending Petition b Expedited F- under 47 U.S.C. 8 16O(c) 

I 47 C.F.R. 8 1.3 (“Any provisiOn of the sulm may be waived by the CarrrmiSsian on its 
o w n m o t i o n o r o n p e t i t i o n o f g o o d ~ ~ i s ~ ~ ’ ~  

WCSR 2078528~1 



and Section 1.53 of the comrmssS ' 'on's Rules ("F- Petiti~d') 6ld by F d A U  OIL Jdy 

1,2005: As se4 forth harein, Fones4All fullysaWesthe special cimmbms -for 

grant of an intuim waiver of the connnission's rulas, 88 set k th  in WAITRradio v. FCC? which 

allows the commission to waive its own dea where particular W s  would malrs strict 

carnplianceinconsisteat withthepublicintaeat. htlmamdw hne!€wegrantofthe 

intuimwaiVa~ucstedherainwi l laf lbrdttW~ ' .  t h c ~ t y t o f i r l l y c o n s i d e r d  

mrefidlyaddress the ForkmmcePetitkmduriag thelasnainirrg four months that- of tb 

twelve month statutory deadbe to act on the Forbemma Petition, and accord@y wil l  serve 

the public inkzest 

I. BACKGROUND 

F&AU is a WMa-bnsed annpetitive local excbmga canie ('CLEC") that focuses 

onpmvidinginhstate, interateand intaacrtronal ' ssrvicssto low income amsumm, the vast 

majoxityof whomqualifj.fbrLifislinswrviCa On July 1,2005, Fones4All filed a'Tedition fat 

'SRUlGs'' Expedited Forbearana U n k  47 U.S.C. 0 laO(c) Imd W o n  1.53 of the Conrmrsslon - 
askingthecommursr ' -on to ex& its farbellrance authorityunda section 10 of the 

Communications Act of 1934, as amended (the "Act"), 47 U.S.C. Q 160 to fbrbam &om 

application of S d o n  5 1.3 lqd) of the (2mmmon * ' S d S a , a S m o d i f i ~ h t h e ~ ~  . 

~enran&order,'with -to rczluesting~ani~ who m~ 1 d  &m 

See public NO&, "pleading QCIC ~strblishsd for cornmeats on Petition b 
ForbGarance of Fones4All Cap. PIlrSuant to 47 U.S.C. Q 16O(c)." Pursuant to 47 U.S.C.8 16O(c), 
thecomrmsrn ' 'on has one yaw afta it twxivcB petitions fbr fbibeerance, * the(hmlss l  * 'OILmay 
extend the initial oneyarpaiod by an additional 90  day^ if the colllrmsw 'onfjndstbatau 
extension is wc6981vy to meet the requimnents of 47 U.S.C. Q 16O(a). 

Telephone v. FCC, 897 F.2d 1164 (D.C. Cir. 1990). ' 
Review of the Section 251 Uiabundling Obligations of IncMlbat Local Exchange carriers (CC . 

2 

W m  Rudio v. FCC, 418 F. 2d 1153, 1159 @.C. Cir. 1969); NortircaSt CeZZuhr 

See In  the Maaer of Unbmdled Aaaav to Network EIcments (WC Doclcet No. 04-313); 

WCSR 2078528v1 



Docket NO. 01-338), Odez on Rantlad, 20 FCC Rcd 2533 (2005) ("3Hennkrl Asview Rernand 
order" or"TRRo"~,ptitiom for reviewpendlng C d  CQmniuni-m CQ. et al. v. FCC et 

for invoking the 90 day & d o n  period in Section IO(@. A 
p C r i o d l ~ t h a n 1 2 m o n t h e M ~ l y ~ t ~ a s t s q u i r a d b y t h e a t n h l t a  Moreover,the 

~ l .  NOS. 05-1095 et d @.C. Cb.). 
That said, no reesoll 5 

Commissian should TBco81yize that it would be iDIppPlopsrate ' ktheBufeautogtantthe 
~ t e n s i o n m d c l ~ ~ t y .  

47 C3.R Q 1.3. 
3 



’ WAlT Radio v. FCC, 418 F. 2d 1153, 1159 @.C. Cu. 1%9); Northeat CelhJar 
Telephone v. FCC, 897 F.2d 1 l&y D.C. Cir. 1990). 

WAITWW at 1157. a 

See eg Emergency Petition for Interim W& Pending CbmmWon Review of Petition 
fw T w m ~ y  E;rtcnslon of Waiwr, ode#, CC Docket No. 90-263,1995 FCC LEMS 5266 
(1995) (7t is &cia and in tht public iutcmt to mainbin the status quo by cxtd iag the 
Pacific Bell tariff waiver past Au,sust 3,1995, to allow time fbr public commmt an our 
evaluation of the maits of the extauion petition. Thus, we arepmuaded that thaeis good cause 
for ateding the exhting waiver oil an intuim basis.”); see alro In the of Petirionfor 
~nterint WM of sworn a1.42(&, 61.38 and 61.49 of convniwio~r’~ ~ules, orda 
WCB/Ricbg 02- 1 6 (2002) 
lo 

FCC 04-87 at Apperaclix K (2004). 
‘I 

165 (2005) (“ZhcFone On&#‘). 

Sa R-rt d order and F+ Notioe Of hmd -, W C  b&t 03-109, 

See TracFone Wid- Ino. PesitiOrr k Forbsannrcq orda, CC Doclrd 96-45, FCC 05- 

4 
WCSR 2078528~1 



r & d  in Section 254(b)(3) of the Act is in the pubh iataraSt and that the sipifi- benefits 

of competition should be madc available to all Amehicans.'2 

second, a waiver would B C N ~  the public iatacst by allowing the Commission to take full 

advantage of the 12 month paid pvided uadep Ssotion 16O(c) of the Act fbr d e w  of 

petitions hr fibibeanmc+(which e x p h  on July 1,2006)to cansidafullythc isrrueSraisedhtb 

F o w s Q A U F ~ P e d i t i o a ~ ~ t h s v i n g t h t ~ ~ ~ v ~ y m o o t e d b y t b e i n t a n r s s l i a g  

March 11,2006 deadline for full implunmtath of Rule S1.319(d). To the extent that the 

cammission fails to grant the reliefs0 wherein, there is a sigoibmtriskthat a gmtnumber 

of the 80,000 Lifslhre customers FondAU sema using ULS will either loge their F d A U  

mmicedorhavethciascnricektm@ed. Bygransiqgthispetition,theCknmwm * 'onwill 

that it has adequats time to fullyc4nsidsrthe i a s u  m i d  inthei Forbmmwe Petition- 

s p s c i f i d y w h e t h a r t h e ~  ' ' n sbould - fim application of Rule 51.31qd) as it 

pertains to competitive LEcsthatu9euLs to provide single line residential service to end usen, 

eligible fw and emolled in the Lifelbppm-while at the same time prevmting apotential 

disTllptioninLiEelieesaviatoal~mnnbaofLifialiwcustamsrsbyapplicrdianof~e 

5 1.3 19(d). 

HI. A WAIVER IS WMRANTED IN LIGHTOFSBC CALIMIILNIA'S INABILITY 
TO PROCESS BATCH MIGRATION OBDERS IN A FASHION THAT WOULD 
ALLOWFONES4ALLTOMEETTHEMARCE1l,u)o6DEADLINE 

other switching Wties. As desoribad more M y  in the attachd Daaeration of T i thy  

'' Id., 7 8. 

WCSR 2078528v1 
5 



Docket k 05-07-024 today in respopseto an Emegmcy Motion of SBC CaMbrnia To compel 

UNE-P ’hadtion, SBC Califbrnia is not capable of completiug the transition of Fcmca4All’s 

UNE-P linea by- 11,2006. As &forth in the Cbassroelcy Dsclaration, to this day, despite 

IV. CONCLUSION 

~ A . B u n m c k  
WOMBLaCARLYLE SANMUw;B& RICE PUc 
1401 I Stmet N.W., Sevmth Floor 
Wsshiaeton, D.C. 20005 
(202) 467-6900 
(202) 261-ooo7 Fax 

6 



DECLARATION OF TIFFANY CHESNWKY ON BEHALF OF FoNEslAu 
CORPORATION (U 6338) IN OPPOSITION TO THE "EMERGENCY MOTION 

OF SBCCAL~RNIATOCOMPELUNEPTRANS~ON" 

1. My name is T i i y  chamsky. My bwintm address is 6320 Cauoga 

Avenue, Suite 650, Trillium Budding, Woodlaad Hills, ChMurnh I am a Vice ~~t 

tbr Special Projects for FomAAll rorpoldinn C ' F d A l " ' ) .  

2. My primary mspansl'bilitisrr are sqqnthg F d A I l ' s  natwork 

Operations. Since Scptemkr 2005 I have worked with Foms4Au on, among otha 

projects, thebatchhot-cat ("BHC") migrahprojectto migrateFanes4w's UNEP 

lines to Fones4AU's own network Wtics. 

3. Prior to my cunrentposition, I wss a Sales Support 

Telephone. MyrespansibiltiesSiaclrdadwrpportiPgandimpl~ting~~to 

Internet Bufliness customas. Following my tenure with PaCitic Bell I was Carricp. 

R e l a t i a n s I m p l ~ o n ~ a t c o l l o . o o m m S a n F ~ , ~ w h c o a m y  

atPacific Bell 

r e s p a n s i b i l i t i a ~ l € d c d ~ ~ ~ a w l d e v s l o p m e a t o f ~ a n d  

prooeduresdevelapneafforcafiia~buildcladsquipmcatimplamantatianintotwenty 

three collocation Wties. 

4. .rllepurpose ofmy deolarasioa is to respaxi to the fhctdyinumuct 

amtahed in SBC Califbnda's February 13, . .  statemmta, assertions and 

2006 self-styled "Emergmcy Motion to carnpd UNE-P Transition" which iaJxmecty 

lists Fones4All as a CLEC that hasnot hllowed though oil its transition plan. Herein, I 

derail the nmeous obstacles SBCbss p M  in the wayofFonm4All as the ccnnprmy 

has attempted to meet the March 11,2006 trausitiondcdlh My dbclaration sets hrth 

khistory of Foncs4Al.l'~ attanpts to work with SBC to amm an orderly and timely 



’ TRR0,’1210. 
* TRRo,7211. 

2 



esserted ability to convert the embedded base of W P  oustomars to UNE-L 011 a timely 

basis while cimtinuingto meet hot cut- for new UNEL cwtomas*& 

6. On octoba20,2oO5 Ircqmted an behalfof F&Al via d &om 

me to our SBC Account Manager, Chayl Imbat, tha SBC Batch Hot Cut contract that 

SBC rsquireS CLECS execute in odeto dlh any BHC offering, along with any othat 

informatian necessaryto move tinward with tha BHC pmccss. I did notnceiVe any 

response~MS.LabatfbrmOnthantlKeCWedrs,despitethatEactthati~ 

mrmerolls requests via email to Ms. Labgt Muding, but not limited to inquirja via eanail 

on November 10,2005; Novamba 15,2005; November 16,205 regarding the status of 

the BHC amtract and Strsssing ttW need ta inrmedratsl * y m o v d f m w a r d w i t h t h e ~ i a  

lightoftheMarchll,U)06transitioarkrrllina. Infact,&mtallofmywritten 

cammunicrrtions to Ms. Labat sounded amteof urgcncym light of the rapidly 

approacinng M a d  11,2006 deadhe. Finally, abrmynummus inqUiries, on 

N o v ~ a 2 1 , 2 0 0 5 , j u S t ~ ~ t o t h c ~ ~ ~ h o ~ ~ y , a a d o v a : o n e m a a t h a f t e r t h e  

initial request was made, SBCpro~&dmewiththeBatch Hot Cut castrad. Ipmnptly 

WorkedtObOthmriewtb~8Dd~thCinsarmationI14cessarytooampldethc 

contract and mtumed it to Ms. Labat so that SBC a d d  fila the executed BHC contract 

with the Calithia Public Utilities comrmssl * 'on (WUC"), as per SBC'r n d  and 

established protocol. Homer, SBC hiled to file the amtract with the CPUC fror 9 

we&. Ileamad in a subsqumt commuaicntion withMs. Labat on Jawiay5,2006 that 

SBC had not yet filedthe BHC contract with the CPUC andSBCbadtakenn0 steps to 

implement the amtract witb Fonm4AlL Slxntlysftathis date SBC fled tho BHC 

contract with the CPUC. 

3 
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WC Docket No. 05-261 

I, Edilma Carr, hereby that on this 24* day of Febwry 2006, I saved Copies of the 
foregoing "Emergency Petltiom for Interim Waiver of the Co~nmidon'r R.i# Pending 
Commbrlon Adon on the FonedAll Petitbn for ExpaUtd  Forbearance'' by electrunic 
filing and to the followingpartiesby~&mail, postageplcrpaid: 

+ M a r l e n e m  
office of the secmtay 
F e d e m l C o m m u n i d c m s ~ o n  
The ~artals, 445 12* S- S.W. 
Room Tw-A325 
Washin@on,D.C. 20554 

*BCStCopydRhtil&Inc. 
Tbe Port& 445 12* s m  S.W. 
RoOmcY-B402 
Waabinston,D.C. 20554 

*Janice M. Mylcs 
Federal Commuaications Ckmmmn 'on 
w ~ c a m p s t i t i o n B u r a a u  
Competition Policy Division 
The Portals, 445 12* s m  S.W. 
Room 54327 
Washin%ton,D.C. 20554 

*Sam Feder, General couascl 
Federal Communications comrmssl - 'on 
The portals, 445 1 2 ~  street, S.W. 
WashingtoIZD.C. 20554 

*lhmasNavin 
WirclinecampeZitonBurcau 
Feddcammunicaxionsconnnwgl 'on 
The ~ o r t a ~ ~ ,  445 12* S- S.W. 
Waahiagt0lqD.C. 20554 

*MicMlecatey 
LegalAdvisor 
F e d e d C o n r m M i c a t i o n s ~  
445 12*street, S.W. 
W&hgton,D.C. 20554 

. .  

* J a s s i C a R o m d  
CompetitiOaandUnivezsal~Ad~r 
F c d d  Connnunications coIprmssl ' 'on 
445 12*sttcd, S.W. 
Wasb@m,D.C. 20554 

'SCoUBagmatm 
LC@*forWidh8ISSWS 
FsdaalC~rmnU~~ti~n~Comrmssum 
445 12* stm& S.W. 
Wmhiu@m,D.C. 20554 

. .  

* A l K o n c i o ~  
LagalAdViSOr 
FedaalcammMidonscamnvlssl * 'an 
445 12* strest, S.W. 
Wadin@m,D.C. 20554 

S&tH.AlIgS&iCh 
Kellogs, Huba, Hansa, Todd, Evans & 

1615 M Street, N.W. 
smte 400 
Waabgtm,D.C. 20036 
Tel.: (202) 326-7900 

KaranZdwria 
VCtiZOll 
1515NarthCouahouseRoad 
smte 500 
-VA 22201-2909 
Td.: 703-351-3193 

Figd, P.L.L.C. 



WC Dodret NO. 05-261 

Jim Lamoureux 
aaryLPllillip8 
PaUliLMancini 
SBC Communications, Inc. 
1401 Ep Stceet,N.W. 
4& Hmr 
Washington,D.C. 20005 

James W. Olson 
InQrrSdldCVChlllk 
J e w  S. Laming 
RobinE.Turtle 
UnitedStatesTelemmAasociatian 
607 14h Street, N.W. 
sui* 400 
Wa&hgtm,D.C. 20005 
Tel.: (202) 326-7223 

TheQChCRKiUgSl8y 
Richard M. Sbaratca 
BellSouth Carporation 
suite 4300 
675 West Peachtree Street, N.E. 
Atlanta, GA 30375-0001 

Bennett L. Ross 
BellSouth Carpstatian 
1133 21* Street, N.W. 
suite 900 
Wasbhgt0-D.C. 20036 



BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

Application of Pacific Bell Telephone 
Company, d/b/a SBC California for Generic 
procesding to Implement Changes inFederal 
Unbundlihg Rules Under Sections 251 and 252 
of the Telecommunications Act of 1996. 

A.05-07-024 

RESPONSE OF PACIFIC CENTREX SERVICES, MC. 
TO THE EMERGENCY MOTION OF SBC CALDORNIA 

TO COMPEL UNE-P TRANSITION 

Kristopher E. Twomey 
AndrewM.Ganz 
Law Office of Kristopher E. Twomey, P.C. 
1519 E. 14* Street, Suite A 
San Landro, CA 94577 
P: (510) 903-1304 
F: (510) 868-8418 
lcris@lokt.net 

February 24,2006 

mailto:lcris@lokt.net


BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

Application of Pacific Bell Telephone 
Company, d/b/a SBC California for Generic 
Proceeding to Implement Changes in Federal 
Unbundling Rules Under Sections 251 and 252 
of the Telmmmunications Act of 19%. 

A.05-07-024 

RESPONSE OF PACIFIC CENTREX SERVICES, INC. ON THE EMERGENCY MOTION 
OF SBC CALIFORNIA TO COMPEL UNE-P TRANSITION 

hvsuant to Rule 45 of the Commission’s Rules of Practice and Procedure, and to instnrCtons 

issued by Administrative Law Judge Karen Jones’ ruling of February 16,2006 granting an 

extension of time to respond, Pacific Centrex Services, Inc. (“PCS 1”) through counsel, hereby 

submits its response to the Emergency Motion of SBC California (“SBC”) to compel PCS 1 to 

transition its embedded base of UNE-P lines to alternative ammgments by the March 11,2006. 

PCS 1 finds this latest tactic by SBC California to be not only unreasonable, but absolutely 

incdi i le .  PCS has spent millions of dollars and has thirty full-time &dedicated to 

transitioning its UNE-P lines to UNE-L. SBC California is fully aware of the massive 

undertaking that this has been for all CLECs including PCS 1, yet suggests that CLECs are 

somehow gaming the system. The truth is quite the opposite. 

PCS 1 began its process to transition lines back in the third quarter of 2004. SBC Califomia has 

placed roadblock after roadblock preventing PCS 1 h m  successmy transitioning lines. 

Moreover, SBC California mutinely fails to migrab PCS 1 ’s lines correctly. As a result, PCS 1 
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has lost approximately 50?? of its customers that have been processed through SBC California‘s 

migration systems. In effect then, SBC is asking this Commission to speed up the prows 

whereby SBC California can take more of PCS 1’s customers. 

The Commission should deny SBC’s motion in total and initiate an investigation into the process 

by which SBC is migrating CLEC UNE-P customers to UNE-L or other alternative 

arrangements. The Commission should also grant additional time to PCS 1 and the other CLECs 

named by SBC for the migration to occur at a reasonable pace, a pace that SBC calitbmia’s 

systems can handle. 

1, As a threshold mattery it should be noted that SBC’s motion should be denied in its 

entirety because of a lack of harm presented In the wont case, the customem that SBC fails to 

migrate per the CLECs’ request would merely be shifted fiom UNE-P rates to resale rates. Given 

the i k t  that SBC is primarily to blame for the UNE-P lines that are yet to be migmted, this 

hardly warrants the Commission granting any emergency relief to SBC. 

2. PCS 1 began its transition plans to move its UNE-P customers to its own facilities via 

UNE-L well before the Triennial Review Retnand Order (“TRRO”)’ became final and the one 

year transition period to March 11,2006 set. Plans for the migration were begun not only 

because of regulatory action/uncertaintyy but also because it simply made business sense for PCS 

1 to move to its own facilities. PCS 1 followed the expected regulatory trajectory by building a 

customer base with UNE-P and always intended to move to UNE-L. The TRRO surely 

~~ 

’ See In  the Matter of Unbundled Accxw lo Netwonk EIanentJ (WC Docket No. 04-3 13); review of the W o n  251 
Unbundling Obligations ofImmbent~IEwhange CMterJ (CC Docket No. 01-338). orda on Remad, 20 
FCC Rcd 2533, @URO’>, petilionsrfor m&wpenriing C o d  ConvmuJcairo * M CO. et al. Nos. 05-1095 et al (D.C. 
Cir.). 
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accelerated these plans, but SBC’s suggestion that CLECs am dragging their feet d y  does 

not apply to PCS 1. 

3. PCS 1 has spent many millions of dollars and has thirty staf€membem devoted to its 

migration to UNE-L. PCS 1 currently has its own collocated equipment lit and functioning in 

twenty-four central offices, and is in the process of lighting an additional twenty-two for forty- 

six total. In order to expand its fm-t further, PCS 1 is working closely on a deal with another 

CLEC that would expand its total serving central offices by adding an additional ODR hundred 

and twenty-four collocations. PCS 1 has purchased a class 4 switch and class 5 softswitch, and 

currently has 600 channel banks currently in operation. PCS 1 is moving as fast as possible to 

establish UNE-L armngements for all its customers. As will be discussed below, SBC is 

primarily responsible for any foot dragging due to slow response times and operations support 

system limitations. 

4. PCS 1 is prevented from tmnsitioning customers to UNE-L due to SBC’s inability to 

efficiently and correctly perform the migration. PCS 1 is constantly in contact with SBC’s 

Operations Support Systems team, specifically Area Manager Sharon Halley. Ms. Halley appears 

to be dokg her best to assist PCS 1, but SBC’s systems are simply incapable of migrating large 

numbers of lines. SBC maintains a hard limit of 200 line migrations per central office per day. 

The hot cuts are scheduled on a first come, fht m e  basis. If an order is placed that exceeds 

this limit, it is simply rejected. This makes SBC’s concerns that thousands of orders will flood 

SBC’s systems just prior to March 11,2006 all the more silly. SBC has no mechanism in place to 

accept any more than a minimal amount of migration orders anyway. 

5. Given the large number of lines that PCS 1 wanted to migrate, PCS 1 sought a batch hot 

cut contract from SBC. It took an unreasonable amount of time just to get to get the contract, and 

then when the batch process was attempted, it was a miserable Mure. Upon PCS 1’s first 
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attempt at a batch hot cut, SBC issued a due date scheduled for five days later. Given SBC’s lack 

of dexterity in the process thus far, this seemed to PCS 1 to be rather ambitious. PCS 1 ’s fears 

were realized. When the due date arrived, the vast majority of orders were not completed. For 

those orders that were migrated, over 800h of the orders were not converted cornfly. The 

affected lines suffered h m  being simply down total l~ to being c r o w  e x p e r i e n c i n g  @C 

or no dial tone; or having no Calling fatures present. Of these lines that were incom~tly 

migrated with such problems, PCS 1 lost more than 500h of those customers to SBC California? 

It is impossible for PCS 1 to know if the mistakes weie intenti~nal,~ or just a result of SBC’s 

poor plammg and system functionality. 

6. PCS 1 would be thrilled if SBC could actually migrate its customem in a timely fashion. 

At this pint ,  however, even if SBC could actually convert 200 lines a day for PCS 1, given an 

average 20 day work month, that would result in only 4oOO customers per month being migrated. 

At that rate, it would take well into 2008 to migrate all of PCS 1’s customers. None of this is 

PCS 1’s fault and in fat, PCS 1 would love it to go *, particularly if SBC would do it right 

and stop making mistakes that fesult in SBC regaining those customers. 

7. It should be noted that the FCC relied upon SBC’s specific assurances regard@ its batch 

hot cut process in the ”RRO.4 The one year deadline imposed by the FCC was contingent upon 

“the incumbent LECs’ assertsd ability to convert the embedded base of UNE-P customers to 

UNE-L on a timely basis while continuing to meet hot cut demand for new UNE-L c~tomers.”~ 

SBC has proven to be incapable of efficiently hgrathg customers, and now seeks emergency 

relief to protect itself from its own i n c o v .  

PCS 1 reserves a11 right in regards to this issue. 
If so, this is certainly a dubious winback program. ‘ mo, par. 21 1. 
mo, par. 227. 
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8. SBC also argues that because the parties have not agreed to a formal ‘’transition plan,” 

PCS 1 is thereby ignoring its responsibilities and intends to keep its customers on UNE-P. As 

shown above, nothing could be fkther fiom the truth. 

9. This Emergency Motion represents another example of SBC’s general policy towards 

PCS 1-squeeze fiom all sides. In addition to failinP to implement a reasonable UNE-P 

migration plan, SBC is also engaging in unreasonable collections actions regarding its UNE re 

look bill. PCS 1 has made substantial payments to SBC and is in negotiations on various billing 

disputes. Despite this, SBC is refking to accept a muonable payment plan and miking to 

investigate PCS 1’s outstanding UNEP billing issues! Now SBC seeks additional self-help ith 

this motion. 

The Emergency Motion should be denied and seen for what it is, just one more harassment tactic 

directed towards UNE-P CLECS. 

Respectfully Submitted, 

Kristopher E. Twomey 
Andrew M. Gam 
Law Office of Krhtopher E. Twomey, P.C. 
1519 E. 14* Street, SuiteA 
San Leandro, CA 94577 
P: (510) 903-1304 
F: (510) 868-8418 
lais@lokt.net 
Dated: February 24,2006 

SBC has even been sending dim- noticeson circuits that arc allegedly underpaid by only $35. 
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CERTIFICATE OF SERVICE 

I hereby certifl that I have this day served a copy of the RESPONSE OF PACIFIC CENTREX 
SERVICES, INC. TO THE EMERGENCY MOTION OF SBC CALIFORNIA TO COMPEL 
UNE-P TRANSITION (PUBLIC REDACTED) on all h o r n  parties to this proceeding by 
electronic m a h g  to those parties with an electronic email address and by mailing a properly 
addressed copy by first-class mail with postage prepaid to each party without an electronic email 
address. 

Executed on February 24,2006, at San Leandro, California. 

Kristopher E. Twomey 
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Pursuant to Rule 45 of the Commission’s Rules of Practice and Procedure, and the 

February 16,2006, e-mail ruling of Assigned Administrative Law Judge Karen Jones 

establishing the date for responses, California Catalog & Technology, Inc. dba CCT 

Communications, Telscape Communications, Inc., U.S. TelePacific C o p ,  Utility Telephone, 

Inc., and Wholesale Airtime, Inc. (“CLECs”) respectfully respond to the emergency motion of 

SBC California (“SBC”) to compel UNE-P transitions, 

INTRODUCTION 

The Commission should reject SBC’s motion. There is no emergency. The sky is 

not falling and the world, as SBC knows it, is not going to end if all CLECs have not transitioned 

off of UNE-P on or before March IO, 2006.’ Moreover, as is shown in this response and the 

attached declarations: the plain fact of the matter is that SBC has been primarily responsible all 

along for the circumstances that have caused CLECs to delay converting UNE-P services to 

other arrangements. Thus, the brunt of any consequences from transitioning delays should be 

borne by SBC, not by CLECs and not by any end users. 

I. A FUNDAMENTAL CAUSE OF UNE-P TRANSITIONING DELAYS HAS BEEN 
SBC’S REFUSAL TO ABIDE BY THE CONVERSION PRICING RULES 
MANDATED BY THE TRO. 

In the TRO, the FCC determined that charges for converting tariffed services to 

UNEs, or vice versa, are, in large, unlawful. As the FCC, explained: 

’ In truth, there simply is no reason to believe that all UNE-P lines will not be transitioned by the TRRO 
deadline. SBC‘s allegation that CLECs have done nothing or are abandoning their conversion plans is 
utterly false. Indeed, in Utility Telephone’s case. its SBC account manager was fully apprised of its plans 
and even objected internally to SBC’s naming Utility Telephone as a respondent. Yet, despite that 
objection from its own employee, SBC went ahead submitted a declaration, underpenalty of perjury, that 
Utility Telephone had done nothing. 

(Declaration of Jeff Compton), and Exhibit D (Declaration of Nancy Lubamersky). 
See, Exhibit A (Declaration of Kelly Pool), Exhibit €3 (Declaration of Kevin Reno), Exhibit C 2 
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Because incumbent LECs are never required to perform a 
conversion in order to continue serving their customers, we 
conclude that such charges are inconsistent with an 
incumbent LEC’s duty to provide nondiscriminatory access to 
UNEs and UNE combinations on just, reasonable, and 
nondiscriminatory rates, terms, and conditions. [Cite 
omitted.] Moreover, we conclude that such charges are 
inconsistent with section 202 of the Act, which prohibits 
carriers from subjecting any such person or class of persons 
(e.g., competitive LECs purchasing UNEs or UNE 
combinations) to any undue or unreasonable prejudice or 
di~advantage.~ 

However, notwithstanding this holding, which, along with other non-appealed provisions of the 

TRO, became effective in October 2003, SBC steadfastly refused during the entire UNE-P 

transition period preceding the issuance of D.06-01-043 to abide by the FCC’s ruling. 

This refusal to honor the FCC’s holding on conversion charges has been one of 

the most significant factors leading to transitioning delays over the past year. Instead of 

providing a financial1 y-friend] y environment to encourage UNJ3-P transitions in accordance with 

the intent of the TRRO? SBC, throughout the past year, threatened CECs  with exorbitant 

service order and installation charges for even the most simple “as-is” migrations from UNE-P to 

resale. The attached Declaration of Kelly Pool shows, for example, that C n  Communications 

was quoted a transition rate of $70 per conversion and, later, was actually charged an average of 

$43.59 per line for conversions of UNE-P to resale. When Wholesale Air-Time, attempted to 

obtain confirmation of what SBC’s charges would be, SBC refused to even quote its charges 

In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers, CC Docket No. 01 -338; Implementation of the Local competition Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-989; Deployment of Wireline Services mering 
Advanced Telecommunications Capability, CC Docket No. 98-141, Report and Order and Order on 
Remand and Further Notice of Proposed Rulemaking, FCC No. 03-36 (2003) (“TRO”) 1 587. 
‘ Review of the Section 251 Unbundling Obligations of Incumbent Local Erchunge Carriers, WC Docket 
No. 04-313; CC Docket No. 01 338, Order on Remand, FCC 04-290 (2005) (“TRRO”). 
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. 

until after Wholesale Air-Time agreed to commit to a transition schedule. Other CLECs, too, 

have had the very same experience. 

What is more, during the negotiations and arbitration of the TROffRRO 

Amendment in this docket, SBC refused to agree to retroactive application of any provisions 

relating to conversion charges, which placed the entire financial risk and burden for early 

conversions on CLECs until the TRO/TRRO Amendment went into effect. In light of SBC’s 

position, the only reasonable course of action for most CLECs was to postpone their transition 

plans until the conversion pricing issue was settled, which actually occurred only a few days 

ago? 

It should be noted, however, that some CLECs were not in positions to wait. 

Because Telscape elected to transition UNE-P accounts to UNE-L, it was forced to go forward 

with most of its UNE-P conversions before the TROffRRO Amendment was adopted, which 

resulted in Telscape being billed approximately $145,000 in charges that the TROffRRO 

Amendment would now preclude. Although Telscape was able to defer conversion of a small 

number of its accounts that will be transitioned to resale, Telscape is now out-of-pocket a 

significant amount for conversions to UNE-L with no certainty at dl that it will be able to obtain 

a refund from SBC. Other CLECs undoubtedly are in similar positions 

According to assertions that SBC made during the course of this proceeding, its 

pre-existing interconnection agreements with CLECs allowed it to charge for conversions that 

were undertaken prior to the adoption of the TROflRRO Amendment. However, there, in fact, is 

nothing in SBC’s interconnection agreements with CCT Communications, Wholesale Air-Time, 

Although D.06-01-043 was issued on January 26,2006, final TRO/TRRO Amendment language on this 5 

issue was not agreed upon until the early afternoon of February 15.2006. Indeed, earlier that day, SBC 
(footnote continued) 
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Telscape, Utility Telephone, or many, if not most, other CLECs that specify charges for 

conversions from UNE-P to resale. Instead, in these agreements, the only provisions relating to 

charges for “conversions” consist solely of references to SBC’s Tariff Schedule 175-T. In the 

cases of these agreements, then, no amendment was ever needed in order to give effect to the 

FCC’s rule because the referenced tariff charges governing conversions were clearly rendered 

unlawful no later than the effective date of the TRO, if not earlier! Thus, SBC actually had no 

right at all to assess charges for these conversions prior to adoption of the TRO/TRRO 

Amendment. 

What is more, it should be noted that there is nothing in the TRO that purports to 

condition the effectiveness of the conversion charge rule on completion of contract amendments 

effecting changes of law. The FCC’s holding on conversion charges, unlike the purported 

preemption of state unbundling requirements, is not a change of law. The applicable law, i.e., 

the provisions of 47 U.S.C. 8 251(c)(3), 47 U.S.C. 5 201(b), and 47 U.S.C. $202(a), never 

changed - unreasonable, discriminatory charges have always been unlawful. 

However, even if the change-of-law provisions applied to the TRO conversion 

charge ruling, the change-of-law provisions in the responding CLECs’ agreements require that: 

“the affected provision shall be invalidated, modified, or stayed, consistent with the action ofthe 

legislative body, court, or regulatory agency . . . .”’ In order to be consistent with the TRO 

conversion charge ruling, any agreement modifications needed to carry out the FCC’s action 

~ 

attempted to introduce language into the Amendment that would have allowed it to impose potentially 
substantial conversion service order charges, even for conversions for which no physical work is required. 

SBC’s tariffs do not have ‘‘change-of-law” provisions that allow SBC to continue to charge unlawful 
rates until such time, if ever, that it gets around to changing its tariff. 

Interconnection Agreement, General Terms and Conditions. section 29.1 8 (emphasis added). 
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must, necessarily, prohibit conversion charges no later than the date those charges were 

determined by the FCC to be unlawful; that is, the date the TRO became effective. 

In any event, it is inexplicable how SBC possibly could contend, on one hand, 

that CLECs were obligated to begin UNE-P transition activities arrangements before their 

interconnection agreements were amended, while contending, on the other hand, that SBC had 

no obligation at all during this same period to abide by the FCC’s earlier determination that 

conversion charges are unlawful. More importantly, had SBC not been so insistent on imposing 

punitively-high conversion charges on CLECs who were otherwise willing to comply with the 

spirit of the TRRO’s transition requirements prior to having the TRO/TRRO Amendment in place, 

SBC, CLECs, and the public would not be in the position that SBC claims we are in today. SBC, 

in its mean-spirited, anti-competitive way, singlehandedly created this predicament, and SBC, 

alone, should suffer any consequences. 

11. SBC’S UNREASONABLE COMMERCIAL NEGOTIATION TACTICS ALSO 
HAVE CONTRIBUTED TO TRANSITIONING DELAYS. 

Another factor that has contributed substantially to transitioning delays has been 

SBC’s failure to engage in good faith negotiation of reasonable “commercial” agreements for the 

provision of UNE-P replacement arrangements. CLECs, accepting at face value SBC’s repeated 

representations that it was willing to negotiate commercial agreements, deferred transition 

decisions while they attempted to negotiate alternatives. CLECs, such as Telscape, engaged in 

numerous efforts to find common ground with SBC, such as proposing prices that are specific to 

California, proposing zone prices that would recognize inherent cost differences in serving 

efforts, and proposing other provisions that would enable SBC to offer something other than its 

standard, nationwide price. However, SBC has refused to negotiate with CLECs. Ultimately, 
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most CLECs gave up their efforts to reach mutually-agreeable “commercial” agreements; but, 

not without first defemng transition plans while they fruitlessly attempted to negotiate with SBC. 

Even in a case where a CLEC, such as TelePacific, has been willing, albeit 

begrudgingly, to enter into a commercial agreement at the prices dictated by SBC, SBC’s 

unwillingness to compromise on other key terms has resulted in roadblocks. In TelePacific’s 

case, it can accept SBC’s commercial pricing for only certain customers, but not for most others. 

However, because SBC will not deviate from its standard requirement that all UNE-P lines in 

existence as of the date the commercial agreement is executed be converted to the commercial 

arrangements, TelePacific must convert to resale all UNE-P lines that it does not want to be 

covered by the new agreement before it can sign the new agreement. Moreover, until the UNE-P 

to resale conversion is completed, which should be soon, TelePacific has no certainty at all that a 

commercial agreement will continue to be feasible for the remaining UNE-P lines if SBC 

decides, unilaterally, to change the prices or other terms of its non-negotiable offering. If this 

occurs, TelePacific’s transition plans might have to change. 

If SBC had no legal obligation to enter into “commercial” agreements, CLEW 

reliance on SBC’s asserted willingness to negotiate such agreements might be dismissed as 

unreasonable. However, SBC’s offering such agreements is not optional. SBC has an ObIigation 

under 47 U.S.C. § 271 to provide CLECs with local switching, loop transmission, and transport 

at “just and reasonable” prices. More importantly, SBC has an obligation under state law to 

provide those elements in UNE-P combinations until such time, if ever, that SBC requests and 

obtains approval from this Commission, not the FCC, to discontinue providing access to UNE-P- 

type arrangements at prices established by the Commission. 
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Indeed, SBC’s failure to request and obtain such approval is a violation of 

Ordering Paragraph No. 2 of Decision No. 02-12-081. As is explained in detail in the pleadings 

submitted to date in C.05-03-012, and also in briefs and comments in this proceeding, the 

requirements of that ordering paragraph have never been met and were not preempted by the 

TRRO. Moreover, under Public Utilities Code 6 1708, the requirements of that Ordering 

Paragraph cannot be modified or ignored unless, upon SBC’s request or upon the Commission’s 

own motion, notice and an opportunity to be heard as in the case of compluinrs is first given to 

all parties, which, too, has never occurred. 

Thus, CLECs cannot be blamed for having delayed plans to transition UNE-P 

services while they attempted to negotiate with SBC. CLECs had no obligation to do anything at 

all until the TRO/TRRO Amendment was adopted three weeks ago. In the meantime and 

continuing through today, C E C s  have had, all along, a right to demand that SBC provide them 

with access to WE-P at TELRIC prices under this Commission’s orders issued pursuant to 

Public Utilities Code 0 709.2 (c)(I).~ 

Quite clearly, had SBC not ignored this Commission’s orders and California state 

law, there would be no need at all for C E C s  to be expending time, effort, and money 

responding to SBC’s current motion. Instead, those CLECs desiring to convert to non-section 

251 (c)(3) UNE-P-type arrangements at lawfur prices could easily have done so by now. Only 

because SBC has refused to comply with the laws of California, is there now supposedly an 

’ This code section requires the Commission to ensure that, “all competitors have fair, nondiscriminatory, 
and mutually open access to exchanges currently subject to the modified final judgment and 
interexchange facilities, including fair unbundling of exchange facilities, as prescribed in the 
commission’s Open Access and Network Architecture Development Proceeding (1.93-04-003 and 
R.93-04-003).” 
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emergency situation. Again, SBC, not the Commission, not CLECs, and certainly not the public, 

is to blame. 

IlI. EXCESSIVELY BURDENSOME ORDERING REQUIREMENTS ARE 
CONTINUING TO SLOW DOWN AND DELAY TRANSITIONS 

Still another factor that has led to transitioning delays, and one that is ongoing, is 

SBC’s imposition of burdensome ordering processes for conversions from UNE-P to resale. 

Rather than enabling CLEO to submit simple “as-is” migration requests, SBC has designed its 

OSS in a manner that requires every CLEC conversion order to be submitted as a “CLEC-to- 

CLEC” “conversion with change” even though the CLEC is staying the same and no change in 

the actual service configuration is being requested. This requirement means that each local 

service request (‘‘LSR’) submitted by a CLEC must contain complete customer location 

information and codes for all features as if the order were for entirely new service. Any error or 

failure to include an existing feature on the LSR will result in the end user’s losing service. 

SBC’s failure to have in place a mechanism designed for “seamless” conversions, 

as envisioned by the FCC in the TRO: places a very heavy burden on CLECs. The order 

submission process is extremely time-consuming and tedious, and it creates significant potential 

for error. Thus, in contrast to the conversion process assumed by the TRO, SBC’s process 

almost ensures that end users will lose features and, in some cases, dialtone. Moreover, this lack 

of transparency for end users most assuredly will be blamed on the CLEC, thus adding 

significant insult to already substantial economic injury. 

SBC’s arduous process has forced CLECs to devote unnecessariIy Iarge portions 

of their resources to the preparation and tracking of the thousands of LSRs that must be 

’ See, TRO, p 586. 

-8- 



submitted in order to carry out the UNE-P transition. Although CLECs are working diligently to 

meet the March 10,2006, goal of the TRRO, they hardly can be blamed for not having the 

resources at hand that are now needed to ensure that this god is met. 

IV. SBC HAS NO EQUITABLE OR LEGAL RIGHT TO OBTAIN RELIEF. 

It is a fundamental policy of state law that a party seeking relief must come to the 

forum with “clean hands.”” Where the party seeking relief is responsible, as the result of the 

party’s own misconduct, for the circumstances giving rise to the claim, the doctrine of unclean 

hands is available to the other party as a defense.” 

Here, SBC effectively forced CLECs to delay taking transition measures by 

threatening to impose, and indeed imposing, unlawful conversion charges. Further, SBC failed 

to even negotiate with CLECs for access to state-law-mandated substitute UNE-P-like 

arrangements, much less provide them with access to such arrangements at Commission- 

approved TELRIC prices. Instead, SBC has offered such arrangements only at non-negotiable 

prices that are two or more times higher than the Commission-approved prices and only, then, if 

CLECs also agree to other unfair and unreasonable conditions, such as requirements to convert 

all UNE-P services to such arrangements and to waive their rights to seek enforcement of SBC’s 

state-law unbundling obligations. 

SBC, not any CLEC, is the party that is responsible for the supposed “emergency” 

that SBC now asserts as the basis for its motion. SBC’s hands are not clean and it is not entitled 

to obtain relief from CLECs for the consequences of its own misconduct. 

lo  “No one can take advantage of his own wrong.” Cal. Civ. Code 8 35 17. 

See, e.g., Unilogic, tnc. v. Burrough (1992) 10 Cal. App. 4th 612. I I  
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Further, SBC has failed to show why any relief at all from the Commission is 

even necessary. SBC’s fear is that CLECs will over-burden its OSS with conversion orders, 

thereby causing its systems to shut down. However, the logical response to this concern is not to 

seek an order requiring CLEcs to accelerate their transition activities. Instead, the logical 

response would be to ask CLECs to refrain from submitting UNE-P-to-resale conversion 

requests so that there can be assurance that SBC’s OSS is not overloaded. Following the 

cessation of conversion requests by CLECs, SBC ought to be able to then easily convert 

remaining WE-P lines to resale, on an entire CLEC billing account basis, rather than on an 

individual service order basis. This would completely eliminate any continuing problems 

stemming from SBC’s imprudent failure to provide for flow-through of “as is” conversion 

orders, and would eliminate the burden that SBC’s process, so far, has placed on CLECs. 

CONCLUSION 

As the foregoing response shows, SBC has failed to demonstrate that it has met 

the requisite requirements for granting the relief it requests. In determining whether to issue 

injunctive relief, the Commission applies the same standards as the courts. This means, among 

other things, that SBC, as moving party, must be reasonably likely to prevail on the merits, the 

requested relief must be necessary to avoid irreparable injury, and the relief must be consistent 

with the public interest.”’* 

However, SBC, quite clearly, is not likely to prevail on the merits -to the 

contrary, SBC is to blame for the situation in which it now finds itself. CLECs actually tried 

months ago, despite having no real obligation at that time, to begin the transition process; but, 

Decision No. 01-07433 at p. 4, citing Consumers’ Lobby Against Monopolies v. Public Utilities 12 

Commission (1979) 25 Cal3d 891,905. 
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SBC put up roadblocks that it had to know would force most to CLECs to delay conversions, 

and, in the cases of CLECs that nonetheless went forward with conversions, SBC slammed them 

with outrageous and unlawful conversion charges. Further, the relief SBC requests is not at all 

necessary. Indeed, it is precisely the opposite of what is needed in order to forestall the type of 

emergency that SBC asserts is imminent. Finally, granting SBC’s motion would not be 

consistent with the public interest, but would reward SBC for all of its anti-competitive and 

unlawful behavior that led CLECs to defer submitting conversion orders in the first place. 

Instead of granting SBC’s motion, the Commission sua sponte should take 

immediate action to redress the harms caused by SBC’s wrongful conduct. 

First and foremost, the Commission should immediately extend the time within 

which CLECs must complete the submission of UNE-P to resale conversion requests so that this 

process can be undertaken in a manner that does not result in disruption of service to any end 

users, whether customers of CLECs or customers of SBC. As explained above, following the 

cessation of such requests, SBC should then be able to carry out such conversions on a basis that 

eliminates any necessity for submitting conversion requests on a line-by-line basis and that 

obviates any on-going concern about the lack of an “as-is” conversion process. 

Second, the Commission should order SBC to immediately refund to CLECs all 

non-recurring charges assessed for conversions from WE-P to resale that took place during the 

applicable TRRO transition period but prior to adoption of the TROflRRO Amendment and to 

show cause why its charges for conversions of UNE-P to UNE-L or other arrangements that took 

place during that same period should not be deemed unlawful to the extent they would now be 

precluded by the TRORRRO Amendment. 

- I  1- 



Third, the Commission should grant the long-pending motion for interim relief 

and complaint in C.05-03-012 and, as requested therein, find that the prices offered by SBC 

under its “commercial” wholesale offerings are unjust and unreasonable, and order SBC 

immediately to recommence accepting and completing CLECs’ new, move, and migration orders 

for UNE-P, at the existing TELRIC prices established by the Commission, until such time as 

SBC has obtained authorization to cease doing so in accordance with the requirements of 

D.02-12-081. 

Finally, the Commission should provide such other and further relief that it deems 

appropriate in order to compensate CLECs and make them whole for the harm and expense 

incurred by them as the result of SBC’s unfounded motion and unlawful behavior. 

Respectfully submitted this 24’ day of February 2006 at San Francisco, 

California. 

GOODIN, MACBRIDE, SQUERI, 
RlTCHIE & DAY, LLP 
John L. Clark 
Joseph F. Wiedman 
505 Sansome Street, Suite 900 
San Francisco, California 941 I I 
Telephone: (4 15) 392-7900 
Facsimile: (4 15) 398-432 I 
Email: jclark @ mssr.com 
Email: jwiedman @,gmssr.com 

By /s/ John L. Clark 
John L. Clark 

Attorneys for U.S. TelePacific Corp., 
Telscape Communications, Inc., Utility 
Telephone, Inc., California Catalog & 
Technology, Inc., Wholesale Air-Time, 
Inc. 
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EXHIBITA 

DECLARATION OF KELLY POOL 
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DECLMITON OF KELLY POOL 
ON BEHALF OF CALIWRNTA CATALOG dk TECHNOLOGY, INC. 

dba CCT TELECOMMUNJCATXONS 

1. Kelly Pool, state: 

1. I am Director o.F Operations for California Catalog L Technology, lnc. dba CCT 

‘I’elecommunicntions (“CCT”). 

2. CCT provides telecommunications scMces to its customers Wing a variety of serving 

arrangements. including LTNE. 

3. Following SBC‘s announcement that it would no longer off= UNE-P in California, CCT 

attempted to negotiate with SBC for replacement servicc under a ‘‘Local Wholesale Complete” 

or ”LWC’ contract. Flowever, the price that SBC proposed for LWC lines was extremely high. 

and SBC: ww unwilling to negotiate a lower price. As aresult, CCT found that it cwcntly has 

no choice but to convert its UNEP lines to resale. 

4. We bqan tlw conversion process with SBC in August, 2005. After we converted a ibw he,, 

we were shocked to receive billings for new line and fatwe installations that the custonier 

already had. We contacted our account mwager, who told us that SRC would charge CCT 

approximately $70 for each UNE-P line that we converted to resale. 

5. I contacted our iegulatory attorney and he advised us that thc FCC had announced that these 

types of conversion charges are illegal. However, he said that SBC may be taking tbe position 

that it did not liavc to comply with the FCC’s order until CCT’s interconnection agreement was 

mended pursuant to Rn arbitration proceeding that had just begun. He advised that we shonld 

dispute SRC’s charges. 

6. A number of months later, SBC rejected our billing dispute arguing that until our 

intawnnection agreement is amended, the cbargw set forth in our interconnection agreement 
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would govern conversions. However, to datc, SBC never has idmtiiied any provisions in our 

interconnection agreement that establish the charges that apply to conversions from UNE-I?; nor 

has SBC provided any othwjustification for denying our disputt. 

7. Recnitse of rhe way that SBC wns bjlling for conversions, CCT had no real choice but to stop 

submitting convcrsion orders until such time as the SBC was WiUing to abide by the FCC order. 

8. mer our attorney notified w in the end of January 2006 that the CPUC had issued an order 

adopting aniendments to interconnection agreements with conversion prices that arc in 

compliance with chc PCC’s ordcr, we began submitting migration orders. However, as other 

CLEC representatives explain in their declarations, SBC’s refusal to allow us to submit “a5 is” 

orders has made the convcrsion process very tedious and time-consuming. In additton, like other 

CLECs. we arc very concmid about cmm, both on our part and on SBC’s part. In fact, in 

response to OUT very first conversion ordcr that we submitted af€m the new amendment became 

effective, SRC. for some reason, dispatched a tecbnician to the site and our customer ended up 

withotit dialtonc. We have no idea why a simple conversion from WE-P to resale would 

require field work: all that we know is that whatever work was done, apparently was nor done 

corrcctly. 

1 

1 declare under penalty of perjury under thc laws ofthe state of Calimia that the foregoing is 

tnie and correct and that this declaration was sign by me on this -day of February 2006. 



EXHIBIT B 

DECLARATION OF KEVIN RENO 
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DECLARATION OF KEVIN RENO 
ON BEHALF OF WHOLESALE AIR-TIME, INC. 

I, Kevin Reno, state: 

1. I am the Vice President of Operations for WhoIcsale Air-Time, Inc. (“WAT”). 

2. WAT provides telecommunications senriccs to its customers using a variety of swing 

arrangements, including UNE-P. 

3. As with other CLECs, WAT has had little cooperation fiom SBC in attempting to convert our 

UNE-P lines to alternative arrmgements. We attempted to negotiate “cummcrcial” ananyements 

with SBC, but those negotiations went nowhere. Thercfore, for the time bcing, we arc gohg 

ahead and converting our lines to d e .  

4. Since last fall, I have been in periodic contact with ow account representative tu plan for the 

conversion of our W - P  lines to resale. However, while she was vary persistent in hying to 

obtain WAT’s commitment to a conversion schedule, she refused to provide any commimtmt 

with regard to the charges that SBC was intending to assess for the conversions. In fact, she told 

me that SBC would not negotiate the amouat of those charges until WAT committed to a 

nansition schedule. 

5. h light of our account representah’s refusal to provide us with an appropriate pricing 

proposal, our understanding, based on discussions with other CLECs, that SBC’s convcrs$on 

charges would be high, and based on our regulatory attorney’s advice that SBC was opposing 

retroactive application of new conversion pricing rules &I w e  being arbitrated by the CPUC, 

WAT had little choice but to delay its convdon plans until that arbitration was completed. 

6. As soon as the CPUC’s arbitration decision was issued, we contacted SBC and have gone 

fonvard With the conversion of our W - P  be. 
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I declare under penalty of peqjwy under the laws of thc state o f  California that thc foregoing is 

true and correct and that this declaration was sign by me on this t h c a  day of Fcbruary 2006. 



EXHIBIT C 

DECLARATION OF JEFF COMPTON 



DECLAblITON OF JIEW C O W O N  
ON BEHALF OF TELSCAPE COMMIJMCATIONS, JNC. 

I. Jeff Compron, state: 

1. 1 am Vicc-President - Regulatory and Carrim Relations for Telscape Communications, Iuc. 

C‘Telscape’’)). 

2. Telscape is a cornpetitha local carrier based in MomoVia, CaWomia. Our focus is on the 

provision of local and long distance telcphonc service to Spanish-language dominant Hispanic 

households. We currently serve approximately 100,000 residential customers in California, 

prcdominantntly using our own switching facilities in combination with unbundled loops. .In 

accordance with Congress’ intent in enacting the Telecommuoications Act of 1996 and the 

CPUC’s policjcies governing local competition, we, historically, haw used UNE-P as an interim 

means to gain entry and serve customers in geographic locations where we do not have our own 

facilities. However, in orcler to provide the service qualities that make Tclscapc unique, our 

over-arching goal has always been to transition customers in a given geographic area to our ow11 

facilities as soon as it becomes economically feasible to do so. 

3, Once the TRRO was adopted by the FCC, we immediately began considering altmtivcs to 

W - P  that would enable us to continue to provide s d c e  in areas w h m  we do not have 

facilities. In response to SBC’s public ~ o ~ c m c n t s  that it would enter into agreements to 

provide UNE-P-type services at commercia.lly-nasonababL prices, we initially engaged in a 

substantial effort to negotiate “Conlmercial” UNE-P prim. We made a n u m k  of attempts to 

couple pricing proposals With creative restrictions and 1imitstionS that we felt would enable SBC 

to offer pricing that would work for both SBC and Tdscapt. For example, because our 

customers typically resjde in dense, inner-city neighborhood8, which, typically, arc served by 
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SBC using old, fully deprcciatcd loop plant and older switches, we proposed flordable UNE-P 

pricing that would be restricted to these types of 8rcas. Under our pricing proposals, SBC would 

have retained a significant competitive cost advantage ova Telscape in these areas, but, even 

with that advantage bcing retaincd and even though the revenue opportwnitics arc much lower in 

these areas (due, among other things, to thGlrt being a very high proportion of ULTS customers), . 

SBC absolutely refi~ed to bbdge fim its set, nationwide price. I continue to contact SBC 

periodically to see if they are willing to negotiate, but the answer is always ''no.'' 

4. After it became clcar that SBC had no intent to negotiate with CLECs, we immediately began 

planning for and canying out the p ~ e a s  of transitimhg ow customers to UNE-L arrangements. 

Because doing so requires substantid lead Cimc to obtain collocation arrangemats, instafl, 

equipnieut and transport facilities, and, once all nece-ssary qujpmmt aad facilities are in place, 

to convert customers UNEL, we could not wait until ow interconnection agreement bad been 

amended to clarify what charges would apply and still be able to meet the March 11,2006 

deadline for completing Che convmions. As a result, we now have been billed approximately 

$150,000 in charges that the ?RO/Z'..O Amendment adopted by the CPUC on January 26,2006 

does not permit SBC to assess for conversions. Howwar, because the CPUC refused to adopt 

the CLECs' recommendation to apply the cooversion charge provisions retroactively, we now 

are left with having to undertake the time and mpmse to bring a complaint to dispute SBC's 

clmgcs. To the extent that SBC is permitted to keep the amounts it billed, our good faith in 

going forward with the transition process will be rewarded by our being pJaced at a competitive 

disadvantage vis-a-vis other CLECs and othawise being penalized for not delaying the transition 

process until a signed agrgxmmt was h place. 
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I declarc under penalty of perjury under the laws of the state of Califbrnia that the fmcgoing is 

true and mmct and that this declaration was sign by me MI this the 24* day of February 2006. 
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EXHIBIT D 

DECLARATION OF NANCY LUBAMERSKY 



DECLARATION OF NANCY L . U B m K Y  

ON BEHALF OF US. TELEPAClFIC COW. 

I, Nancy Lubmersky, state; 

1. I am Vice-hddent, public Policy & Gtrategic Initiatives for U.S. TelePacific Coxp, 

(‘Tel&acific”). 

2. TelePacific providcs tclmmunicatio~ services to business customers us& ottt own 

switching facilities in c o m b ~ o n  special access fiicilities that we lam f?om Pacific Boll 

Telephone Company (“SBC”) or other carriers, In addition, we have purchased about 5000 

UNE-P lines as “add om’’ for FAX machines, atarms 6 c e s  and s w e  voice hcs to augment 

OW Tl-bwcd ~crvioos. 

3. At the end of March 2005, vay  shortly a&r the FCC decided b allow ILECs to discontinue 

o f f i  UNEP, our Pruduct Manager contacted cnx SBC account manager to discuss thc 

potential conversion of our UN3j-P hes  to SBC’s “Looal Wholde Complete”’ or ‘ZWC‘ 

product, which was being touted as a commcroiallycompetitve replacement fa UNE-P. 

Initially, we exchanged e-mails regarding the convmion process, but we did not actually begin 

product negotiations until late summer. In the b e g h h g  of September, we met with a number of 

SBC rcprescntativeS to discuss the LWC product, but SBC wouldnot provide anydetailsuntil 

we negotiated a nondisclosun: agreement C’MDA’’), Once the lengthy NDA was in place, SBC 

proGdad a short five-page overview of its LWC producf but did not include a draft agreement or 

any other details beyond the overview. 
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4. On September 15,2005, our SBC acwunt manager asked fir our bNE-P transition plan even 

though she knew that SBC hadprovidcd us only a very sketchy LWC w h e w .  

5 ,  The next week, I contacted our SBC accottnf team to rcquest LWC tesm that would meet 

TelePacific’s needs. In my roquest, I said: 

“I would like to negotiate a WE-P replacement wntmct whid reflects thc fact that TelePaeific 

Communications only offeps scfpicd in California (and a vbxy small preserice in Nevada). I want 

a contract which is representative of Califamia market cwditions, both in terms of UNE-P 

volumes and market-based rates. The current LWC offar assumes it 13 state prcscnce hcluding 

13 statc alzgregate volume ttnesholds and market-bawd d e s  raflective of much higher retail and 

UNE-P rates in the other SBC states. I appTcoiaic your prompt attention to tkis xequest.” 

6. Two weeks later, SBC declined my requast to neptiate, stating: 

“We are offering the LWC mntrect as a 13 state agreement. X Believe Tekpacific is in receipt of 

the telln sheets associated With this Off&. we ha178 not developed a state Specific version of the 

agrement and we have no plans to do so. ”he LWC agreement is designed to provide scrvicc 

ovcr s e v d  years and includes discounts far growing pur LWC business. Increased use of 

LWC i s  not a criteria however and you can migrate your SO00 lines to LWC while continuing to 

order new d c e  as resale, or LWC. Please fa1 ftee ta call me if you would &e to discuss, 

Thanlss.” 

7. Mer receiving SBC’s response, we decided that we muid convext most of our UNE-P lines 

to resale, and would convert only about 500 lines to LWC. We notified SBC of ow plan and that 

wc would complcte the conversion in March 2006. 

8. Once we be- trying to work out the details of the conversion project wjth SBC, we learned 

that finaluing the arrangements for the hes we decided to convcIz to LWC would have to be 



defend. Although we were rcady and wiiling to enter into the LWC agreement for specific 

W P  lines, SBC mfuscd to allow TelcPadic to limit tbe LWC to only catain lioaes, but, 

instead, would have required that all UNEP lines in existence as ofthe date the LWC agrccmmt 

was signed be converted to the significantly higher weed LWC. This meant that we would need 

to complete the conversions of all other lints to rosalc befure we could sign the LWC agreement 

However, in the mc(lllfimc, we would have no LWC price assurance h r n  SBC (other than 

seeing the price go up every month), and no assurance that other key terms would not be 

changed 

9. Aside from tbjs need to delay LWC ~~wersions, we soon enmuatered d%hlty 6th the 

resale conversion pmess, as well. While SBC hdkated that the convdcms would be treated 

as a 'project'', and required we identifjl each order with a project code, SBC was unwilling to 

work with us to develop a bat& process of any soxt. The 'broject" designation would only be 

used to i d e n e  the coxrvenions, but the orders would still ham to be submitted one by one. In 

December 2005, I tried to escalate this issue Within SBC, but received no indication of any 

Willingness to help, d y  cadnuing insistence on Convex~on forecast updates. k r h g  the past 

two month, we have sent numerous &Is to SBC questing infbnmatian about the coilvcrsion 

process, have had several confhence calls, and have engaged hother dbusdons with SBC. 

But SBC's responses have been slow and incomplete. 

10. Because of our inability to obtain information &om SBC, we hired fbur BOC retirees to help 

us work, account by account, through the imprecise UNB-P line cmversion process that SBC has 

docurnexited on its website. However, despite xcqujxing this exprtk ,  SBC's c o n d o n  process 

continues to be highlyproblcmatic. Theprimahyreason fbrthe dilsecuity we are encountwing, 

now, is that SBC, inexplicably Wed to design its conmion support mechanisms in a way that 
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would allow “as-is” cazxversionS h m  W - P  to male. With an ‘‘,is” conversion. SBC’s OS$ 

would automatically transfer a line h m  UNE-P to W e  with out changing any of the existing 

fbtures or othex stmice characteristics, However, under tha process that is actually in place, the 

f m s  and other attributes of the CanVeTtcd d e  line will only reflect what TeIePacific has 

actually sptcified on the local sewice xaqubst (“UR”) for the line. This means that ifthem is 

any error or failure to preoisely mirror on the LSR every single fdwe and attribute of the 

customer’s existing service-, the f w e  or other a#ribrFte will be discoanected or lost. What is 

morq SBC has advised IIS that i fa  customer ctlcounters aproblm following conversion, we Will 

have no access to the uomation necdcd to valid- the sewicw on the linc SBC. 

1 1. Because of these issues, the pracess that we must follow to convert WNEP hes to resale is 

very tedious and timeconmuning. As of February 10,2006, we have cxmmted 300 single line 

accounts h m  UNE-Psto resale, and we amnow intheprooess ofcmwtingabout 17OOmulti- 

line amounts to resale. However, despite our effints, we are very concerned that some fatures, 

hunting arrangements, and othez critical attn’butes to our uwtomers’ lines will not work praperiy 

following conversion, and that SBC will not be helpful in resolving aoy problems on a timely 

basis. 

I declare under p d t y  of pq-ury under the laws of thc state ofcalifixnia that the foregoing is 

true and wmct and that this declaration was sign bymc on this the 24th day of February 2006. 
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CERTIFICATE OF SERVICE 

I, Jan Van Dusen, certify that I have on this 241h day of February 2006 caused a 

copy of the foregoing 

RESPONSE OF 
CALIFORNIA CATALOG & TECHNOLOGY, INC. (U 5607 C) 

TELSCAPE COMMUNICATIONS, INC. (U 6586 C) 
U.S. TELEPACIFIC COW. (U 5721 C) 

UTILITY TELEPHONE, INC. (U 5807 C) 

TO THE EMERGENCY MOTION OF SBC CALIFORNIA 
WHOLESALE AIR-TIME, INC. (U5751 C) 

TO COMPEL UNE-P TRANSITION 

to be served on the parties listed on the most recent service list available from the CPUC 

website for docket number A.05-07-024, via email to the parties whose email addresses 

are listed, and via U.S. mail to the parties without email addresses. I also caused courtesy 

copies to be hand-delivered to the parties indicated below: 

The Hon. Michael R. Peevey, Presidenl 
California Public Utilities Commission 
505 Van Ness Avenue, 5 I h  Floor 
San Francisco, CA 94102 

The Honorable Rachelle Chong 
California Public Utilities Commission 
505 Van Ness Avenue, 5 I h  Floor 
San Francisco, CA 94102 

The Honorable Geoffrey Brown 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 94102 

Mr. Christopher Poschl 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 941 02 

The Honorable Karen Jones, AW 
California Public Utilities Commission 
505 Van Ness Avenue, 5'h Floor 
San Francisco, CA 94102 

The Honorable Dian Grueneich 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 94102 

The Honorable John Bohn 
California Public Utilities Commission 
505 Van Ness Avenue, 5 I h  Floor 
San Francisco, CA 94102 

Mr. Tim Sullivan 
California Public Utilities Commission 
505 Van Ness Avenue, SIh Floor 
San Francisco, CA 94 102 

(continued) 



Mr. Bob Lane 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 94102 

Ms. Kelly Hymes 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 94102 

Mr. Lester Wong 
California Public Utilities Commission 
505 Van Ness Avenue, 5th Floor 
San Francisco, CA 94102 

Mr. Aram Shumavon 
California Public Utilities Commission 
505 Van Ness Avenue, 51h Floor 
San Francisco, CA 94102 

I declare on penalty of perjury under California law that the foregoing is true. 

Executed this 24Ih day of February 2006 at San Francisco, California. 

/s/ Jan Van Dusen 

Jan Van Dusen 

299 1 /009/X75462.v I 


